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Introduction 

The case of Dato’ Haji Nik Mahmud bin Daud v Bank Islam Malaysia Berhad [1998] 
3 AMR 2760 represents one of the earliest cases in Malaysia which dealt with issues 
pertaining to Islamic banking and finance transaction This was a rare case initiated by 
the customer against the bank alleging that the instruments executed pursuant to a 
facility granted under the Islamic banking concept of Al Bai Bithaman Ajil (“BBA”) 
were null and void on the ground that there was no transfer of ownership in the lands 
concerned. These were difficult issues. If the court ruled in favour of the customer, 
the entire transaction under the BBA structure would be rendered null and void and 
the bank would not be able to recover the profits under the said facility. This would 
have far-reaching effect over the Islamic banking industry in Malaysia as the BBA 
structure has been widely used and is considered as the most preferred type of Islamic 
financing in Malaysia until todate. Such a ruling would render the BBA products 
offered by other Islamic banks and financial institutions null and void as well.  

Although both the High Court and the Court of Appeal eventually upheld the validity 
of the instruments concerned, there were flaws in the reasoning of the courts as it 
could lead to a situation where the operation of BBA products run foul against the 
Shariah principles. As demonstrated below, this case has exposed the weaknesses of 
the Malaysian legal framework which failed to accommodate or address the needs 
and requirements of the Shariah, when Islamic banking was still in its infancy stage.  
 

Facts of the case 

The facts in the case of Dato’ Haji Nik Mahmud are as follows:- 

In May 1984, the respondent, Bank Islam Malaysia Berhad (“Bank”) granted the 
appellant, Dato’ Haji Nik Mahmud bin Daud (“Appellant”) a facility under the 
Islamic banking concept of BBA (“BBA Facility”) in order for him to develop his 
land in Kelantan. Pursuant thereto, the Appellant sold his land to the Bank at 
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RM520,000 on a cash basis [as evident in the property purchase agreement (“PPA”)] 
and thereafter the Bank sold it back to him at a mark up price of RM629,200 on 
deferred payment [as manifested in the property sale agreement (“PSA”)]. Both PPA 
and PSA were executed simultaneously. 

As security over the BBA Facility, land charges over 25 lots of land were created by 
the Appellant in favour of the Bank for the payment of the Bank’s selling price of 
RM629,200. 

By an originating motion, the Appellant applied for the following orders:- 

(a) that the charges created be declared null and void and of no effect; 

(b) that the PPA and PSA be declared null and void and of no effect; and 

(c) that consequent upon prayers (a) and (b) above, the Bank be ordered to 
return to the Appellant his titles free of all encumbrances. 

Amongst the arguments raised by the Appellant to support his motion were as 
follows:- 

(i) the Bank was prohibited from accepting charges in respect of usury 
transactions at the material time. Therefore the acceptance of charge by the 
Bank was ultra vires its Articles of Association; 

(ii) that the execution of the PPA, PSA and the charge documents would 
clearly defeat the purpose and intention of the Kelantan Malay 
Reservations Enactment, 1930 (“Enactment”) and the National Land Code, 
1965 (“NLC”). 

At the hearing before the High Court, the Appellant’s counsel abandoned the first 
issue and proceeded to address the court on the second issue. In this relation, it was 
contended that the execution of the PPA contravened sections 7 and 12 of the 
Enactment as the consent from the Ruler in Council was not obtained. Section 7 of 
the Enactment prohibits any transfer or vesting of any right or interest of Malay in 
reservation land to or in any person not being Malay. As the Bank was neither Malay 
nor a native of Kelantan, it was argued by the Appellant that the relevant lands could 
not be transferred to the Bank under the PPA. Consequently, the creation of the 
charge by the Appellant would be of no effect and ought to be set aside since its 
creation was dependent upon the PPA. 

In resisting the Appellant’s motion, the Bank’s counsel raised the following 
arguments:- 

(a) indefeasibility under section 340 of the NLC –  
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 It was submitted by the said counsel that in order to constitute a transfer or right 
or interest in land within the meaning of section 7 of the Enactment, such 
transfer must be effected by a validly registered instrument i.e. Form 14A as 
provided under the NLC. Sections 206(1)(b) and 215 of the NLC were cited in 
support of this argument. In order for the Appellant to impugn the validity of the 
charges, the said counsel asked the Appellant to show which limb of the 
exceptions to indefeasibility applied. 

(b) the interpretation of the Enactment vis-à-vis BBA transactions; 

(c) the applicability of equitable principles to the facts of the case. 
 

Judgment 

The High Court held that the execution of the PPA had not transgressed the 
provisions of sections 7 and 12 of the Enactment as there was no evidence to show 
that there was a change in the registered proprietorship of the said lands pursuant to 
the execution of the PPA. The court further held that the charges were validly 
executed and the Bank only claimed its rights and interest under the charge 
documents as a registered chargee. 

The reasons of the trial judge were that when the PPA was signed, the right that could 
be acquired by the Bank, the agreement being still executory, was only a right to a 
registrable interest which was yet to crystallise into a registered interest. A statutory 
title to the lands would only be obtained upon the registration of an instrument of 
transfer. So, there was no dealing contrary to section 7 of the Enactment and the said 
section had not been transgressed. 

In dealing with section 12 of the Enactment, the trial judge considered whether there 
was any “attempt” to deal with the lands contrary to the Enactment. The High Court 
had looked at the intention of the parties at the time of execution of the PPA and 
PSA, i.e. was there a real intention of the parties to pass the ownership of the land. 
According to the judge, the execution of the PPA and PSA was only a part of the 
process required by the Islamic banking procedure before a party can avail itself of 
the financial facilities provided by the Bank. Both parties were aware that they would 
not proceed beyond that. Therefore, there was no contravention of section 12 of the 
Enactment. 

When the case was heard at the Court of Appeal, the coram comprising N.H. Chan, 
Siti Norma Yaakob and Abdul Malek Ahmad, unanimously dismissed the appeal as 
they saw no reason to disagree with the findings of the trial judge. 
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Commentary of the case  
1. BBA Facility – a financing device or a trade? 

 The main issue in the above case is whether at the time of execution of the PPA and 
PSA, the parties have intended on the transfer of ownership of the subject lands. 
Under the Shariah principles, BBA Facility is a sale transaction which involves a 
deferred payment arrangement. According to Dr. Ziauddin Ahmad, BBA is basically 
a trade-deal in which the seller allows the buyer to pay the price of a commodity in 
future either in lump sum or installments1. It is not a loan transaction and hence, there 
is no repayment of loan. Being a trade transaction, it is essential that the transaction 
involves a sale and purchase of a commodity or property between the seller and the 
purchaser, at an agreed price to be paid at a future date. The process is carried out by 
the bank purchasing the property or commodity from the customer at the purchase 
price (by virtue of the PPA) and thereafter the bank is to sell the same to the customer 
at a higer price (by virtue of the PSA).  

The provisions of the PPA and PSA were not set out in the relevant judgments. 
However, it is common for a property purchase agreement to contain the following 
clauses:- 

 “1. In consideration of the Bank having agreed at the request of the Customer 
to provide the facility to the Customer, the Customer hereby sells to the 
Bank and the Bank at the request of the Customer hereby purchases from 
the Customer the Property at a purchase price as stated in [  ] 
upon the terms and conditions herein contained.” 

 “2. Upon execution of this agreement, all rights title and benefits in and to the 
Property shall pass to the Bank.” 

As for the sale of the property from the bank to the customer, the property sale 
agreement would normally provide as follows:- 

 “1. The Bank at the request of the Customer hereby sells to the Customer and 
the Customer hereby purchases from the Bank the Property at a sale price 
as stated in [ ] which shall include the Bank’s profit margin and shall be 
payable on deferred payment terms upon the terms and conditions herein 
contained.” 

 “2. Upon execution of this agreement, all rights title and benefits in and to the 
Property shall pass to the Customer.“ 

                                                 
1  Dr. Ziauddin Ahmad, “Islamic Banking at the Crossroads”, Journal of Islamic 

Economics, Vol. 2, No. 1, Jan. 1989, p. 31. 
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In this relation, the trial judge held that there was no evidence to show that there was 
a change in the registered proprietorship of the said lands pursuant to the execution of 
the PPA. The Appellant was all along the registered proprietor of the lands. This is 
reflected in the following judgment by the High Court:-  

 “Unlike in the instant case, it was never the intention of the parties, in as 
much as it can ever be said to be within their contemplation, to involve any 
transfer of proprietorship. It so happened that the execution of the Property 
Purchase Agreement and the Property Sale Agreement constituted part of the 
process required by the Islamic banking procedure before a party can avail 
itself of the financial facilities provided by the defendant.” (emphasis added) 

From the above judgment, we could see that the PSA and the PPA had been 
perceived by the trial judge as part of the process required under the Islamic banking 
procedure in order for the Bank to release the financial facilities to the Appellant. In 
the eyes of the courts, there was no actual dealing in the lands as the Appellant and 
the Bank had never executed any instrument of transfer (i.e. Form 14A) to effect the 
transfer the ownership of the lands. This part of the judgment certainly accords with 
the practice of BBA transactions in Malaysia where the execution of PPA and PSA 
does not entail the execution of an instrument of transfer between the customer and 
the bank.  

In arriving at such ruling, the trial judge had made a distinction between rights ad rem 
(personal rights) and rights in rem (real rights – right against the world as a whole, 
which could be acquired through registration under the NLC). The approach of the 
courts in applying the concept of rights under the common law principles shows that 
there is a tendency by the civil judges to fit Islamic banking contracts into the legal 
framework of common law system. As a result, legal issues arising from Shariah 
contracts have not been satisfactorily dealt with by the courts in many cases.  

The courts then went on to construe that the effect of the PSA is to override the effect 
of the PPA upon its execution. Therefore, the PPA would be rendered otiose and 
bereft of any consequential value once the PSA was signed. This is due to the fact 
that both the PPA and PSA were signed simultaneously. It is for this reason that the 
PPA had not contravened the provisions under sections 7 and 12 of the Enactment. 

The above judgment gives rise to the following issues:- 

(a) When the PPA and PSA were executed, the parties never intended to 
effect a transfer of ownership. The parties were only concerned about the 
financing aspect of the transaction. 

(b) The PPA and PSA were merely a device to legitimise the current practice 
of BBA in Malaysia. 
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(c) The PSA is the main principal agreement and the PPA is merely 
dependent upon the PSA. 

(d) As there was no real transfer of ownership of the land from the Appellant 
to the Bank, there was no contravention of the Enactment. 

As the above issues are inter-related to one another, the writer proposes to deal with 
them concurrently. First, it is respectfully submitted that both the High Court and the 
Court of Appeal have failed to appreciate that the BBA transaction is indeed a trade, 
where sale and purchase of a commodity or property is the essence of such 
transaction. In order to affect a sale of the commodity or property to the customer, it 
is necessary for the bank to establish ownership on such commodity or property.  

At this juncture, it will be relevant for us to examine the concept of ownership under 
the Shariah principles. According to Wahbah al-Zuhayli, ownership is “a specified 
right on something that prevents other people from interfering with due to the fact 
that its owner has absolute right to utilise it provided that there is no Shariah 
restriction”. Another Muslim scholar, Al-Sayuti defines ownership as “a legal 
interest vested in a thing itself or in its usufruct, giving its beneficiary the right to 
profit from it or receive compensation according to the attribution which he 
possesses”. From the above definitions, it can be seen that the concept of ownership 
under the Shariah emphasises on the right or interest in the property to the exclusion 
of others and such right include the absolute right to use, to profit from the property 
and receive compensation if there is any damage to the same.  

If we accept the findings of the court as correct, in that the parties had never intended 
to transfer the ownership (whether it being beneficial or legal ownership), the entire 
BBA transaction would be rendered null and void as a contract of sale in Islamic law 
requires the seller (i.e. the Bank in the above case) to own the object of sale (mahallul 
aqdi) before executing the sale. The passing of ownership from one party to another 
is the sole objective of a sale in Islam and it is essential for the contracting parties 
under a BBA transaction to have the intention to affect the transfer of the ownership 
of the property. If the customer (i.e. the Appellant in the above case) remains the 
proprietor at all material time and that no transfer of ownership in favour of the Bank 
has taken place, there will be a clear violation of the injunction laid down in the 
Hadith: “Do not sell something that you do not own”. The absence of ownership 
rights on the part of the seller (i.e. the Bank) is also against the Shariah principles of 
“Al-Ghorm bil Ghonm” (no reward without risk), “Ikhtiar” (value-addition or effort) 
and “al-Kharaj bil Daman” (any benefit must be accompanied with liability)2.  

                                                 
2 Ahamed Kameel Mydin Meera & Dzuljastri Abdul Razak, “Islamic Home Financing 

through Musharakah Mutanaqisah and al-Bay’ Bithaman Ajil Contracts: A Comparative 
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The injunction laid down in the above hadith conveys two important principles - 
transparency and risk-taking3. First, when a person sells an object that he owns, there 
is certainty on the delivery and ownership transfer of the object4. Thus, the contract 
will not contain unlawful element of ambiguity (gharar) which will render the 
contract null and void in the eyes of the Shariah. Secondly, asset ownership is tied to 
risk-taking (ghorm) in the sense that holding an asset that one owns is risky as it may 
be destroyed or depreciate in value5. Therefore, if one sells an asset that he owns 
legitimately, he holds the right to derive profits from the sale. Applying this principle 
to the above case, if there is no transfer of ownership in the lands to the Bank, there is 
no justification at all for the Bank to derive any profit from the BBA transaction. 

We now move on to deal with another other issue arising from the Court of Appeal’s 
judgment- that the PSA upon its execution would override the PPA. It is respectfully 
submitted that this ruling appears to have overlooked the role and function of the PPA 
under the Shariah. Without the PPA, the ownership in the property would not have 
been transferred to the Bank and the Bank would not be in a position to sell the 
property to the customer. Therefore, the PPA is pertinent in determining the validity 
of the subsequent agreement, i.e. the PSA. 

In ruling that no actual transfer had taken place between the Appellant and the Bank 
(on the ground that the PPA and PSA had been signed contemporaneously and no 
instrument of transfer had been completed by the parties), the courts had 
acknowledged that it is a pre-requisites under the concept of BBA to involve the 
purchase of the land by the Bank from the Appellant and the immediate resale of the 
same to the Appellant. Here, it is submitted that the courts had misconstrued the 
concept of a BBA transaction. In a BBA transaction, the bank as the seller has to own 
the asset (for however short period of time) before it can resell it, as opposed to a loan 
contract where the requirement of ownership is immaterial. If both the purchase and 
sale are carried out simultaneously, this could tantamount to two sales in one sale 
(bay’atani fi bay’ah), which the Prophet had strictly prohibited. This is because the 
sale of a commodity with two different prices, i.e. one for the spot price and the other 
for deferred price is similar to charging of interest. It is a legal trick that opens a 
back-door to riba. 
                                                                                                                                

Analysis”, Department of Business Administration, Kulliyyah of Economics and 
Management Sciences, International Islamcic University Malaysia, Selangor. 

3  Saiful Azhar Rosly, “Al-Bai-Bithaman Ajil and the risk of ownership (daman milkiyah)” 
in Critical Issues on Islamic Banking and Financial Markets: Islamic economics, banking 
and finance, investments, takaful and financial planning, Dinamas Publishing, 2007, pp. 
93 – 96, at p. 94.  

4 Ibid.  
5 Ibid.  
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In view of the above, it has been commented that in practice, the property purchase 
agreement and the property sale agreement under a BBA transaction are “merely to 
disguise the bank as intermediary status i.e. merely financier and not the seller”6. As 
shown in the case above, the parties appear to have traded goods or commodity 
merely on papers since there is no physical trade involved7. More often than not, 
BBA (as practised in Malaysia) is used as a legal device (hilah) to circumvent the 
prohibition of riba – where the contract of sale has been used to render possible what 
is in fact a loan for money8. As such, some scholars are against the practice of BBA 
in Malaysia, in particular refinancing based on the concept BBA, where the purpose 
of the financing is to obtain liquidity / cash rather than asset / property acquisition. 
Further, it has been pointed out that refinancing under the concept of BBA can 
tantamount to Bay’ al-‘Ainah, which is generally known as sale based on the 
purchase of the same object for a greater amount for a future date, thereby amounts to 
a loan with interest9.  

Hence, it is not surprising that BBA is not regarded as a valid transaction / contract in 
many Muslim countries (e.g. Pakistan), although it has been approved by the Shariah 
Councils in Malaysia. In fact, it has been suggested by Dr. Siddiqi that bay al-
muajjal10 be removed from the list of permissible methods as such sales could lead to 
something which is prohibited under the Shariah11. 

                                                 
6  Saiful Azhar Rosly, Mahmood Sanusi and Norhashimah Mohd Yasin, “The Role of 

Khiyar al-‘ayb in Al-Bay’ Bithaman Ajil Financing”, International Journal of Islamic 
Financial Services Vol. 2, No. 3, Oct - Dec 2000, pp. 3 – 11, at p. 9. 

7  Dr. Norhashimah Mohd Yasin, “Appeal Court Decision on Al-Bay’ Bithaman Ajil (BBA): 
Misunderstanding and/or True State of Affairs?” in Dato’ Syed Ahmad Idid et al (eds.), 
Judicial Decisions Affecting Banks and Financiers, 2nd ed., LexisNexis, Kuala Lumpur, 
2003, at p. 664.  

8  Dr. Norhashimah Mohd Yasin, “Bay’ Bithaman Ajil (BBA): Sale or Loan Contract?” in 
Dato’ Syed Ahmad Idid et al (eds.), Judicial Decisions Affecting Banks and Financiers, 
2nd ed., LexisNexis, Kuala Lumpur, 2003, at p. 664. 

9 Supra n. 7. Imam Malik regarded ‘Ainah as one of a set of legal stratagems, known as Hiyal, 
whose function is to attain illegal ends through legal means. Although Bay’Ainah has 
been legalised by the Shafi’is and Hanafis on the understanding that it fulfils the 
requirements of a valid sale contract, they still require a change of ownership although the 
intention of the parties is immaterial. 

10 Another term of BBA.  
11 Dr. Muhammad Nejatullah Siddiqi, Issues in Islamic Banking: Selected Papers, The Islamic 

Foundation, Leichester, 1983, p. 139. 
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2. BBA – bilateral contract 

According to the facts of the case, the purchase price of the lands was not released to 
the Appellant, but to another party called Mariza Sdn. Bhd. Hence, no consideration 
had been paid to the Appellant directly, although the Appellant was required to pay 
the selling price to the Bank in instalments. On the allegation that the relevant facility 
was never disbursed to the Appellant, the trial judge just brushed it aside and ruled 
that it was an arragement that had been agreed upon between the parties for the loan 
to be disbursed to Mariza Sdn. Bhd. under the Financing Facility Agreement. As 
such, there was no basis for the Appellant to raise this allegation now. 

Here, it is submitted that the courts had failed to appreciate that the BBA transaction, 
being a sale, is a bilateral contract under which a commodity is exchanged for 
another. One of which is called the object and the other the consideration. In the 
context of the above case, the object is the lands and the consideration is the purchase 
price. Thus, in a case where the object of sale does not belong to the customer or the 
party applying for the financing, the owner of the object should have effected a gift of 
the object to the customer by way of hibah before the Bank may purchase it from the 
customer. Thereafter, the Bank is to sell the object to the customer at the selling price 
and the payment of which is to be undertaken by the customer. Then, the customer is 
to effect a gift of the object to the original owner.  

Applying the above principles to the instant case, assuming that the purchase price is 
to be released to Mariza Sdn. Bhd., the Appellant should have effected a gift of the 
lands in favour of Mariza Sdn. Bhd. by way of hibah in order for the Bank to 
purchase the lands from the said company. Thereafter, the Bank is to sell the lands to 
the said company at the selling price, payment of which is to be undertaken by the 
said company.  
 

3. Application of old law in the modern context 
At the hearing before the High Court, the Bank’s counsel had posed an interesting 
issue, which was unfortunately not reported12. In this relation, it had been submitted 
by the said counsel that the intention of the Enactment was good as it aimed at 
protecting the Malay’s interests over their land. Nevertheless, when the Enactment 
was enacted in 1930, Islamic law principles were not in the mind of the legislators. 
Therefore, whilst the Appellant’s counsel may have a valid argument in relation to 
the validity of the documentation under the BBA Facility vis-à-vis the prohibition 
                                                 
12  Dr. Norhashimah Mohd Yasin, “Islamic Banking: Case Commentaries involving Al-Bay’ 

Bithaman Ajil”, [1997] 3 MLJ, cxcii, at p. cciv. 
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under the Enactment, it would be manifestly unjust to apply the Enactment in the 
modern context. 

As the law is not a dead piece of legislation and it is organic in its nature, judges 
should have adopted a more flexible and innovative approach in applying the 
Enactment in the modern context, especially in view of the wide application of BBA 
transactions in the country13. Old statutes should not be used to block the 
development of Islamic banking in the country. Further, if the consent of the Ruler in 
Council is required each and every time when there is a need for Islamic financing, it 
would hinder customers from applying for Islamic financing.  

 Having said so, we should not overlook the fact that many substantive laws and rules 
had been drafted before the existence of Islamic banking. Some provisions in these 
statutes may be irrelevant, inapplicable or contradictory to the operation of Islamic 
banking. Thus, it is necessary for the legislators at the federal and the states levels to 
review all relevant statutes and enactments so that they are in line with the 
development of Islamic banking in Malaysia. Otherwise, it may result in an absurd 
and embarassed situation where Islamic banking documents may be declared null and 
void by the civil courts on the ground of contravention with the provisions of the civil 
laws.  
 

Conclusion  
Although the PPA and PSA had been upheld by both the High Court and the Court of 
Appeal in the case of Dato’ Haji Nik Mahmud, the main issues therein had not been 
satisfactorily dealt with by the courts. As explained above, if the relevant parties had 
never intended to effect any transfer of ownership of the lands in the first place (as 
per the finding of the High Court), the BBA transaction should not have been upheld 
by the court as there was no element of sale in the transaction, which is the essence of 
a BBA transaction under the Shariah law. Further, if the courts had been minded to 
apply the Shariah principles strictly to the facts of the above case, the relevant BBA 
transaction could never have taken place at the outset. This is because the Bank, not 
being a Malay within the purview of the Enactment, had not obtained the consent of 
the Ruler in Council at the time of execution of the PPA. As such, the PPA was not 
capable of conferring upon the Bank any right or interest over the reservation land 
owned by the Appellant.  

The shortcomings in the relevant judgments are mainly caused by the lack of 
comprehensive legal framework to deal with Islamic banking. In so far as Islamic 
                                                 
13 Ibid. 
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banking and finance business is concerned, there are no substantive laws which deal 
with Islamic banking, the laws are mainly procedural and regulatory in nature. On the 
other hand, cases involving Islamic banking and finance transactions are heard by the 
civil courts where the judges were trained in the English common law system. There 
was a lack of qualified and competent judges to deal with Shariah contracts then14. As 
a result, civil judges failed to appreciate that BBA transaction was indeed a trade 
transaction (which involves seller and buyer) and not a loan contract (which involves 
lender and borrower).  

Therefore, apart from strengthening the legal and regulatory framework of Islamic 
finance and the essential financial infrastructure, it is necessary for us to create a pool 
of expertise (which include judges, lawyers, bankers, fund managers, auditors, 
accountants) who are equipped with the necessary skills and knowledge in 
substantive Shariah laws to facilitate the growth of Islamic banking and financing 
industry in Malaysia.  
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